
..

EX PARTE OR LATE FILED

Judith D. Argentieri
Government Affairs Director

January 28, 1997

Mr. William F. Caton
Acting Secretary
Federal Communication Commission
1919 M Street, NW-Room 222
Washington, DC 20554

Re: Ex Parte Presentation in CC Docket No. 97-1

Dear Mr. Caton:

-
~A"'T
'="-

Suite 1000
1120 20th Street, NW
Washington, DC 20036
202 457-3851
FAX 202 457-2545
Email jargenti@ga1120a.attmail.com

RECEIVED

JAN ~ 8 1997

FEDERAl. WMMISSICN
OFFICE OF SECHHARY

On January 27, 1997, Gerry Salemme and I, of AT&T; along with Susan Jin
Davis and Lisa Smith of MCI; Rick Whitt of WorldCom; Linda Oliver of Hogan and
Hartson; Richard Metzger of ALTS; and Genny Morelli of CompTel met with Gina
Keeney, Larry Atlas and Richard Metzger of the Common Carrier Bureau. Issues
relating to Ameritech's compliance with the Section 271 checklist were discussed. At
their request, a copy of AT&T's complaint against Ameritech Michigan, filed on January
24, 1997, in the U.S. District Court, Eastern District of Michigan, was provided by
AT&T to the Commission staff present at the meeting. A copy of that document is
attached.

Because the meeting was held late in the day, two copies of this letter and the
attachments are being submitted to the Secretary of the Federal Communications
Commission in accordance with Section 1. 1206(a)(1) of the Commission's Rules.

Sincerely,

Attachment

cc (without attachmen) to:

Regina Keeney
Larry Atlas
Richard Metzger

/,,!,,~OJ~
', ..".,J '," _

-----_. .--.__._-'-'



01/27/97 09:21 _U_3_13~96_2_4_5~_-9~~~~F_IS_C_~_~_f_'~_N_ll_l_~~~~R~E~~~C~_U_U~_'_U~_!._...
r ~::-----

United SWes District ~urrm;r:e~~Cf;
Eastern District of Michigan
Summons in ~ Civil Action and Return ofService !Form

PIai'IIIlt r-ne(s):
AT&T Communications of Michigan, Inc.

flIair'«s 8ID'neY. addl'8K and~
Arthur J. LeVasseur (P29394)
Fischer, Franklin &Ford
3500 Guardian Building
Detroit, Michigan 48226
(313) 962-5210

97- 8001'8 :

e-tunb._~- - - I . Caurtl
~ I~! .-,11;"\ l!' ....~ ~,~ .. 'J

DeIIa._..-($): .
Michigan Bell Telephone Company :d/b/a
Ameritech Michigan, Inc. and The
CommisSloners of the Michigan Public
Service Commission, in their Official
Capacity and not as individuals'
Name Mel adc:b-.~dllIIlCIa. t.ing cerwd: I

Michigan Bell Telephone COmpany d/b/a I

Ameritech Michigan, Inc.
444 Michigan Avenue, Room 1750 : I

Detroit, HI 48226 ,,
,

:•

To~ deferuft!nt:
. ,

This summom is notification that YOU ARE BEING SUED by the abcNe named pIaiutifr(s).
, . I. . . .

, : '. I
1. You are required to serve upon the plaintiffs aUorney, D3JDe am;! addressabove, an answer to1hc complain·

within 20 days after receMng this summons, or take other actions that are permitted by the Federa

fWIi' ~Qvill'rocedure. .

2.

. ,

I •

You must file the original and ODe copy olyour anSWttwithin ihe time~~ above With the OeF1
ofOJurt .' i, ,

J

I I

Failure to amwer or iabo&r aetion pemUued. by the Federal Rules riawPrrmJure maj result in tb
~ of I jud&meutby ~uIt~ym flI1lu! relief d!llWlded in 1bt amplaint. J ~
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UNITED STATES DISTRICT COURT
EASTERN DISTRICf OF MICHIGAN

. Southern Division

MICHIGAN BELL TELEPHONE COMPANY
d/b/a AMERITECH MICIfiGAN. INC. and
THE COMMISSIONERS OF THE MICIDGAN
PUBUC SERVICE COMMISSION.
in their Official Capacity
and not as individuals,

,,

I
I

I
I

I
I

Civil Action No.

Plaintiff.

Defendants.

v.

)
AT&T COMMUNICATIONS OF MICHIGAN, )
me. )

)
)
)
)
)
)
)
)
)
)
)
)
)

-------------~-~----')

COMPLAJNT FOR DECLARATORY AND orHER BEJ.JEF
UNDER THE TELECOMMUNICAnONS ACT OF 1996

AT&T COMMUNICATIONS OF MICHIGAN, INC. ("AT&T"). by its attorneys~

I

I
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I
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for its complaint alleges:

INTRODUcrIQN

1. This action is CODlIIlenced to secure full implementaJion of the

congresSionally mandated process for opening local telephone markets to competition. It aiises

out of efforts by AT&T to compete with Defendant Michigan Bell Telephone Company·.(dlb/a

..
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Ameritech Michigan, Inc.) (hereinafter"Ameritc:ch..). in providing local telephone serviceS to

Michigan consumers and to require Ameritech to fulfill its obligations in that regard ~er"the

Telecommunications Act of 1996, Pub.L No. 104-104. 110 Star. 56 (1996) ("Act" or "1996

Act"). _

2. Ameritech is cmrently effectively the incumbentmonopolyprovider ofboth

local exchange and exchange"access telephone services in moSt oftbe State of Micbigan. Local

excbange service is the use of the local network: to provide local teleph~e service to residei:Itial

and business consumers. Exchange access service is the use of the same local network fac~ties

by long distance carriers to ori~ and terminate long "distance calls by their customers.

3. The 1996 Act was passed to end the prior regime in which incumbents

monopolized these local facilities and services through which consumers place and receiVe "all

local and long-distance telephone calls. In its plac'c. the Act mandates a new competitive regune

and requires the removal of legal and economic impediments to local exchange and exchange

access competition.

4. The 1996 Act expressly empowers the Federal Communications

Commission ("FCC") to preempt state-imposed barriers to local service entry. But Congress

recognized that to overcome incombCnt monopolists' strong economic incentives to delay and

impede competitio~ the 1996 Act had to do more than simply strip away legal barriers to

."
competition. In order to shift monopoly local telephone markets to competition as quickly as

possible. the Act requires Ameritech and other "incm:nbent local exchange carriers" ("incuinbent

LECs") to enter "imerconnection"agrecmems that will allow AT&T and other "requCsting

-2-
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telecommnnications carriers" to offer local exchange and exchange access services choices

immediately.

5. These interconnection agreements set the terms and conditions upon which

AT&T and other potential new eiltrants may use incumbents' services and facilities. Those terms

and conditions in turn are defined by the specific duties the 1996 Act places on incumbents.

Among other things, the Act requires incumbcnIS (i) to permit new entrantS to obtain individual .

"unbundled" elements [mcluding any features. functions and capabilities ofsuch clements) of the

incumbent's network at nondiscriminatory cost-based rateS and use them to provide competing

local exchange and exchange access services and (n) to provide "number portability" to the

extent technically fC3SlDle so that consumers who switch from an incumbem LEe to a new

entrant.can keep their same telephone number.

6. The 1996 Act establishes an expedited procedure for new entrants to secure

the agreements with incumbent local telephone companies necessary to create the new

competitive regime. Congress directed incumbems to negotiate in good faith with potential

competitors seeking interconnection agreements. It also provided for compulsory arbitration by

state pUblic utility commissions where interconnection agreements could not be reached through

negotiation. To ensure that interconnection agreements resulting from the. state-condueted

arbitrations comply with the federal requirements in the Act and the FCC's implementing rules.

Congress authorized federal court review (and precluded state coun review) of completed

interconnection a.greeIDC1JIS approved by state commissions.
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7. In this aetio~ AT&T seeks review of certain terms of an interconnection

agreement betWeen it and Amcriteeh ("Agreement") imposed by the Michigan Public Scrvice

Commission ("MPSC"). On December 26, 1996. Ameriteeh filed an interConnection agreement

with the MPSC which it purported to be "a joint filing of the panics. n On January 14, 1997.

AT&T filed another version of the interconnection agreement with the MPSC. On January 16.

1997. Ameritcch filed yet another agreement- with the MPSC. which it acknowlettged

"supersedes" its December 26. 1996 filing. Although it is unclear which. if any. of these

documents constiwtes an "agreement" for purposes of the Act or this action. AT&T fileS this

Complaint as a protective measure to preserve its right to seek revicw in this Coun under· the

Act. In view of the foregoing. we are referring to the document filed with th.e Michigan Public

Service Commission on January 14, 1997 as the "Agreement". However. irrespective of which,

if any. document is deemed to be the agreement, the issues raised in this Complaint· are

applicable.

8. Through negotiations with Ameriteeh and arbitration ofopen issues. AT&T

sought to enforce the·duties the 1996 Act places on AIneriteeh. The majority of the provisions

of the Agreement. are consistent with the Act. In at least two specific respects. however; thc

Agreemcm conflicts with the Act; and the MPSC's departures from the central requirements of

the 1996 Act threaten to deny Michigan consumers the benefits ofeffective competition promised

by me Act.

9. Fir~ the Agreement conflicts with the requirements of the Act and the FCC's
. .

implementing regulations that incumbents provide new entrants with access to their network
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elementS (such as local switches) and ~o any f~mres of such elements on an "unbundled" basis.

Consistent with the Act and regulations, AT&T seeks to provide local exchange and exchange

access service to its new customers by combining certain unbundled elementS from Ameriteeh's

existing network facilities with AT&T's own operator and directory assistance services. Even

though the FCC has recognized that customized routing - the feature of a local switch that

would permit the routing of all "0" and operator assistance calls from AT&T's local customers

to AT&T's operator services and directory assistance - should be provided to new entrants when

technically feasible. the Agreement impermissloly excuses Amerir.ech from its obligation to do

so as a standard offering.

10. Second, the Agreement imposed by the MPSC unlawfully fails to require

Ameriteeh to provide interim. number portability ("INP") through the technically feasible method

of "route indexing." Because of the significant inconvenience (and, for Jn1siness consumers,

cost) associated with changing telephone numbers, most customers will. refuse to change carriers

without the assurance thar their numbers will remain the same. Route indexing is the best

currently available interim number portability method. to serve most larger bUsiness customers,

a key segment of the local telephone service market. Because Ameriteeh failed to dcmo:rm!rate

that route indexing is not teebnically feasible and the MPSC made no such finding, this portion

of the Agreement violates the Act and the FCC's regulations.

11. There are two additional issues included in the Agreement tha~ if

interpreted in the .manneradv~by Ameritcch. also violate the Act. Under the .Act and, as.

interpreted by AT&T. the Agreement, AT&T is entitled to (i) purc:hase -shared- (i..e••.co~on)

-5':
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transpott as a means of interoffice transmission and (ii) to use the tlIlbundled local switching 0

element it purchases from Ameriteeh to provide terminating access for long distaIlce calls,' If.

however. the Agreement is inteIpleted to~y AT&T either of these items as Ameriteeh c~3ims,

it violateS the Act and the FCC's regulations.

12. With respect to common transport, Ameritech has unambiguously stated

in the arbitration that it would provide AT&T common transport for interoffice transII1i.Ssion.

Shared or common o:ansport is the transmission of a carrier's traffic over facilities used in

common with and shared by other carrier' 5 traffic. Dedicated tranSpOrt, byc~ is. the

traIlSIllission of a carrier's tI'affic over facilities dedieated. to that carrier's usc. No dispute over

this issue arose in the arbitration because Amcritech repeatedly represented to the MPSC that the

Act and FCC Regulations required it to provide common transport. It was only later that

Ameriteeh distorted "shared" transport to mean not common transport but dedicated tranSport.

Aroeritech's interpretation of ..shared· transport is inconsistent with its own interpretation during

the arbitration and violates its obligations under the Act arid FCC regulations. AT&T is entided

to common transport under the Agreement and. if iI: is not. the Agreement is consiStent with the

Act.

13. With respect to tenninatjng access. pursuant to Section 251(c)(3) and the

FCC's rules, AT&T is entitled to use or obtain access to Ameritech's local switches and ail of

their feanrres, functions and capabilities as unbundled nerwork elements. As the FCC bas

conclud~ carriers such as AT&T that use unbtmdIed°local switch elements have the exclusive

right 10 Use them. to provide excbange access services (i.e.• the service provided to long-distance

-6-
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carriers in originating and terminating long distance calls). Under the Agreement, AT&T is

entitled to provide such services and to collect revenues associated with the provision of 'such

services. But in direct violation of the Act~ the FCC regulations, Ameritech interprets the

Agreement (i) to restrict the right of AT&T. as the purchaser of the unbundled local.switclling

element, to offer call terminating access services, (n) to restrict AT&T to originating services

only. and (iii) to deny AT&T the ability to collect the terminating access charges.

14. These unlawful terms of the Agreement - and Ameriteeh's improper

constrUction of the Agreement to deny AT&T its rights under the Act - cause AT&T smous

and irreparable injury. and ultimately will deny Ameritech's currently Captive Michigan

consumers the full benefits of fair and open competition as envisioned and mandated by

Congress. Accordingly. AT&T seeks appropriate declaratory and injunctive relief from this

Court.

JURISDIcnON AND VENUE

15. This is a civil action arising under the Telecommunications Act of 1996,

a law of the United States. This Coun has jurisdiction over this action pursuant to 47 U.S.C.

§ 252(e)(6) and 28 U.S.C. §§ 1331, 1337_

16. Venue in tbis Distrietis proper under 28 U.S.C. § 1391(b). Allindividual

defendants reside in Michigan. and Amcritech resides in and has its principal place of business

in thi_-5 D;-..;et. "~...... This 1:.5 an Rappropriate Federal district court" within the meaning of 47 ~.S.C.

§ 252(e)(6).
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PARTIES

I'

"C;J .............. ' .... .., ....

17. Plaintiff AT&T Communications of Michigan, Inc. is a corporation

organized under the laws of the State of Michigan with its principal place of business in

Michigan. AT&T is a wholly-owncd subsidiary of AT&T Corp.• which through its operating

subsidiaries currently provides long distance and other telephone services in the State of

Michigan. AT&T does not currently provide local telephone service in Michigan. AT&T is a

.. telecommunications provider" and a "requesting telecommunications carrier" within the meaning

of the Act.

18. Defendant Michigan Bell Telephone Company does business under the

assumed name of Ameritech Michigan, Inc. Ameri~h is a Michigan corporation with' its

principal place of business in Detroit. Amerite:eh provides local exchange. exchange access. and

certain intrastate long~e services within the State of Michigan. Ameriteeh is an

.. incumbent local exchange carrier· within the meaning of the Act.

19. The Michigan Public Service Commission is a "State commission" within

the meaning of Sections 153(41). 251 and 252 of the Act.

20. Defendants Commissioners of the Michigan Public Service Commission

are named as Defendants in their official capacities, and not as individuals.

-8-
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BACKGROUND

A.meritech's MODOpoly Control of tile
MidJigao Local Telephone Market

./

I
I

21. Prior to the enactment of the 1996 Act. iDcumbent local exchange carriers Such

as Ameriteeh generally enjoyed. a monopoly in providing local tclephoDe services to business and

residential consumers within their designated service areas.

22. Ameriteeh is the incumbent provider of local telephone service in areas that

contain the vast majority of residential and business subscn"bers in the state of Michigan.

Ameritech's local telephone network generally reaches all residences and businesses in its service

area. There currently is no effective local telephone competition in those areas.

23. Although Michigan consmners have a number of choices regarding which

relecommunications carrier they want to handle their long-distance calls. those long-distanee calls

must still originate or terminate on Ameriteeh's local network in its service area.. It is

impractical and uneconomical for any new entraIIt to duplicate Ameriteeh f s netWork in the near

term, aDd use of this netWork is therefore essential [0 placing both local 8nd long distance

relephone calls.

The TelecolDDl'Ollic.-.ati'oDS Act of 1996

24. The 1996 Act adopts a comprehensive scheme rapidly to intrOduce

competition into the historically monopolized local telephone markets. In:§ 253 of the Act, .

Congress expressly authorized the FCC to preempt any state laws that have the -effect- of

-9-
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prohibiting any entity from offering any interstate or intrastate service. Congress also recognized

the practical reality that competition would take years to develop (and in some areas might not

develop at all) if local entry required each new entrant to replicate the local services

infrastructure network. According!y. § 251 of the Act includes specific obligations for

incumbents to allow competitors to interconnect with and use incumbents' existing networks aild.

in conjunction with § 252, sets federal standards for rates for such use.

2S. Certain of those duties in Section 251 are directly relevant here. First,

Section 251{b)(2) specifies that Ameriteeh and other local exchange carriers have a "duty to

provide, to the extent technically feasible. number portability in accordance with requirements

prescnDed by" the FCC.

26. Second, Section 251(c)(2) imposes on A1neritech and other incumbent local

e,;:change carriers a duty to permit new entrants in the local marlcet. such as AT&T to

interconnect with the local exchange carrier's network "at any technically feasible poirit" on

"rates. terms and conditions that are just, reasonable and nondiscriminatory." Interconnection

is essential so that the customers of the incumbent LEC and those of the new entrant .can

communicate with one another.

27. Third. Section 251(c)(3) of the Act imposes a duty on incumbents to permit

new entrams to lease "unbundled elements" of the incnmbents' netWork: and facilities and

requires incumbents to provide such unbundled network elements in a manner that allows

entrants "to comb~e such elementS" to offer "telecommunications service." Section~1 requires.

that rates for these network elements be just, reasonable and nondiscriminatory, and §.252(cl)(1)

- 10:...
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further mandates that those rateS be based on the co~ of providing the elements, without

reference to the rate ofreturn or other rate-b3.sed procef:d.ings that prevailed in the monopoly era.

28. Because of Congress' express desire. to open local markets to compcntion

as quickly as possible and the need to establish national. pro-competitive regulations further

defining incumbents' duties under the Act, Section 251(d)(l) required the FCC to adopt

regulations to implement the local competition provisions of the Act within six-~onthsofi~ date

of enactment. The FCC did so on Augnst 8. 1996, releasing its 7()()..page First Report and

Order. On October 15, 1996 in Iowa Utilities Bd. v. FCC, Nos: 96-3321 ~ al .• the United.

States Court of Appeals for the Eighth Circuit stayed certain of the FCC's pricing rules peDmng

an expedited appeal - but left intact the remainder of those rules, including certain regulations

that are directly relevant here.

29. In addition to imposing substanrive duties on incumbent LEes to foster

competition in the local exchange mark~ the Act establishes an expedited procedure pursuant

to which new entrants can obtain the benefits promised by the Act to compete in the local

exchange market. Pursuant to Section 252(a), any telecommunications carrier may requeSt that

the incumbent LEe negotiate an interconnection agreement providing for, .imm:. unbundled

network elements. The Act requires both incumbents and potential new entrants to negotiate in

good faith to reach such agreements.

30. Concerned about the willingness of incumbents voluntarily to reach such

agreemenrs with potential competitors, Congress in § 252{b) of the Act authorized either party.

during a-window between 135 days through 160 days from the incumbent's receipt of the request

-11-
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to negotiate. to petition the state public utility commission to arbitrate any open issues. The

arbitration must be completed' no later than nine months after the date on which the ~bent

LEC received the initial request for negotiations.

31. The 1996 Act establishes federal .standards for these state comniission

arbitrations. Section 252(c) of the Act requires that any resolution of issues by a state

commission through arbitration and any conditions imposed on the parties as a result of the

arbitration must (i) ensure that the resolution and conditions meet the reqni.rements of Section

251 and the FCC's implementing regulations; (n) establish rates pursuant to Section 252(d); and

(ill) provide a schedule for implemenrmon of the terms and conditions by the partics.

32. After the statecommission concludes the arbitration, thepartics then submit

an Of agreement" embodying the agreed to and arbitrated provisions to the' state COlDIIlission

pursuant to Section 252(e) for its approval or rejection.

33. The final step in this process is federal district court review of' the

agreement to ensure that it meets the standards of federal law. Section 252(e)(6) of the 1996 Act

provides that any party aggrieved by a detetmination made by a state commission may bring an

action in federal district court to detemtine whether the agreement meets the requirements' of §§

251 and 252. Here. as descnDed below» the agreement between AT&T and Ameriteeh does not

meet those standards iIi. certain respects. and AT&T therefore is seeking review in this Court of

cenain deterIninati.ons made by the MPSC.

- 12-
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Negotiatioll'S Between AT&T and Ameritech and the
A!bitxation Befo~ the Mic:bigan Pablic Selvice Commission

34. Pursuant to Section 252(a), on February 27, 1996, AT&T formally

requested the co~encemenr of negotiations with Ameriteeh for an interconnection agreemem.

AT&T and Ameriteeh engaged in extensive negotiations in an unsuccessful attempt to reach a

Michigan interconnection agreement.

35. On August I, 1996, pursuant to § 252(b)(l) of the Act. AT&T filed a

timely Petition for Arbitration with the MPSC seeking compulsory arbitration of a num~er of

issues open between AT&T and Ameritech. On August 2, 1996, Ameriteeh filed its own

petition raising cenain issues, and the two petitions were consolidated into a single arbitration

proceeding. The MPSC assigned an arbitration panel consisting ofa MPSC Administrative Law

Judge and two MPSC staff members to hear the evidence and to issue a decision.

36. On October 28, 1996, the arbitration panel issued its decision on the open

issues that the parties had been unable to resolve through negotiation. Decision of Arbitration

PaneL MPSC Case Nos. U-11l51, U-1l152 (Oct. 28, 1996) ("Arbitration Decision"). A copy

of that Decision is attached hereto as Exhibit A.

37. One of the issues snbmitted. for arbitration was whether Ameritech should

be required to provide a standard offering to AT&T of an unbundled network element platform

without Ameritech-provided operaror services and directory assistance. AT&T intends to provide

these services using its own operaror services and directory assistance capability thIough
. :

I '

customized routing to its own operatOrs. This unbundled pl~oImconsists of a combinatio~ of
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unbundled elements from Ameritech's local network - such as local loops (the wires and ~bles

connecting homes and businesses to local switches) and local switches - which AT&T will then

combine with its own operator services and directory assistance to offer local exchange and

exchange access service. Operator and directory assistance calls can· be directed from

Ameritech's local switches to AT&T's operator services and directory assistance platform

through the technically feasible process of customized routing. AT&T therefore both in

negotiations and in the arbitration songht to obtain an unbundled element platform without

operator services and directory assistance as a standard offering.

38. On this issue. the arbitration panel found that AT&T's proposed contract

language requiring a standard offering of an "Unbundled Element Platform without Operator

Services and Directory Assistance" should be included in the parties' interconnection agreement.

In rejecting Ameritecb's position., the panel stated:

The Panel fails to see the logic of Ameritech's willingness to offer Operator
Services as an unbundled element while refusing to extract this unbundled element ,
from a proposed combination of unbundled elements. The FCC required ,
incumbent LEes to combine requested elements in any technically feasible manner
(FCC Order. "293-95). Ameriteeh indicates that it is willing to offer this
combination except that costs cannot be ascertained in advance. Ameriteeh has
not demonstrated that this offering is technically infeasible. Ameritech's lack of .
knowledge of how to price this offering is no reason to deny this combination to
AT&T.

39. AT&T also sought interim number portability through route indexing

-
during irs negotiations with Ameriteeh and through the arbitration. With respect to that issue,

the arbitration panel held that A.meriteeh was not required to provide route indexing as an interim
. '

number portability option,~g routei:odexiD;g as a nmedinm-rerm." nnmber porUbility
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solution and stating that Ameriteeh should not have to incur the costs of developing route

indexing because of the scheduled implementation of permanent number portability. The panel

adopted Agreement language proposed by Ameriteeh. which offered other interim number

ponabiIity solutions. The arbitration panel mad~ no findings that route indexing was teehni~y ,

infeasible.

40. With respect to common~ in its response to the AT&T Petition

for Arbitration, Ameritech stated unequivocally that it "agrees with AT&T that Ameriteeh

Michigan must provide unbundled dedicated transport. common transport and tandem switehing"

to comply with FCC regolaIions and that "[ilt does not appear from AT&T's Petition that (with

the exception of price) AT&T takes issue with Ameriteeh Michigan's offering of dedicated

transpOrt. common traDSpon and tandem switching. "

41. Ameritech's position throughout the arbitration remained consistent -

Ameritech would offer common tranSpOrt. Ameritech witness Gregory J. Dunny cOnfirmed in

his testimony that Amerirech was required by the FCC's roles to provide common transport and

that irs proposed agreement provided as much. He also stated "I am not aware of any disputes

with AT&T regarding" common transpon..

42.. In the pricing schedule to Amcriteeh's proposed interconnection agreemcm

filed with the MPSC on August 26. 1996. Ameritech listed "Unbundled Common Transport

Termination" and UnbUDdIed Common Transpon Facility with a mimIte-of.use rate for both

services.
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43. With respect to terminating access-, Ameritceh did not attempt to restrict

AT&T's use of the unbundled local switching element to provide tenniuaring access services or

its right to collect terminating access charges during the negotiation of the interconnection

agreement or the subsequent arbitration proceedings before the MPSC.

44. On November 26 7 1996, the Defendant Commissioners. acting in their

official capacity and with one Commissioner dissenting, issued an Qrder AWroving Agreement

Adopted by Arbitration. MPSC case Nos. U-11151. U-11152 (Nov. 28, 1996) ("MPSC Order"),

ruling on certain objections of the parties to the Arbitration Decision. A copy of that Order is

attached hereto as Exhibit B. In that order. the MPSC approved some and modified other

aspectS of the decision of the arbitration panel with respect to the interconnection agreement.

The MPSC rejected the final offers of both AT&T and Ameritech -on the issues of

indemnification. limitation of liability .. and standards of performance and ordered the partics to

submit proposals on those issues within 30 days.

45. With respect to eustomized routing of operator services and directory

assistanee, the MPSC overruled the Arbitration Panel and rejected contract language requiring

that AmeriteCh provide an "Unbundled Element Platform Without Operator Services and

Directory Assistance" as a st3IIdard offering. The MPSC did not conclude that custOinized

routing was not technically feasible or that it was not ~hnica1ly feasible to provide the

combination of services requested by AT&T., The MPSC adopted AmCriteeh's position,

permitting Ameritech to consider costomizcd routing only through the Bona Fide Request

!
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("BFR") process. which gives Ameriteeh the opportnnity to delay competition and which is an

obstacle to effective local exchange competition.

46. Over AT&T's objectio~ the MPSC adopted. without modification. 'the

interim number portability coDttaCt language that Ameritech had proposed and ~e'arbitrittion

i
panel bad eader adopted. That I.anguage did not include route indexing as an' option.

47. The Agreemem requires Ameritech to provide "shared" transport. Because

of the parties' mutnal and unambiguous understanding that common transpott was [0 be offered

as part of unbundled transport and the clear record before the MPSC that Ameriteeh :was

obligated to provide common traDspon. AT&T accepted the use of the word -shared" in pl~ce

of the word "common." At no time did Ameritceb renounce its prior testimony before the

MPSC. nor did it apprise AT&T prior to the close of the record in the arbitration that Amerirech

would renounce the position taken by A1ncritech and wimesses w};o testified on its behalf.

48. Ameriteeh now refuses to offer common tranSpOrt to Jmrcha.sers of the

unbundled local switching element and the platfonn and instead offers only dedicated tranSport.

Ameritech's alternative "shared" transpOrt offering is not functionally different from dediCated

transpOrt. Specifically. Ameritech requires "shared" tranSport purchasers to purchase d~cated

transmission facilities and then arrange to share these dedicated facilities with one or more'other

competing carriers if the purchaser so wishes. For purchasers of the unbundled switch or

platfo~who have insufficient volumes to purchase dedicated or "shared" transpon, AmC1teeh

requires the purchaser to pay rates for snch services that are higher than the' cost-based~ to

which carriers are entitled tII1dcr the Act..
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49. The effect of Ameritech's dedicated "shared" transport offering is to bar

other carriers from purchasing usage of existing interoffice transmission facilities on a shared

basis with Ameriteeh's own traffic. Ameritech purports to force new competitors either to

duplicate Ameritech's tnmsport network to transport calls or otherwise to pay higher than cost-

based raIeS for Amcriteeh's altema.tive transport service. the result of which is a de facto

bundling of local switching with other (retail) services.

50. Moreover, with respect to terminating access, Ameritech now for the first

tim.e claims that it is allowed [0 set conditions on AT&T's use of the unbundled local switching

element. Specifically, Ameritech claims authority to deny AT&T's right to offer terminating

access services and to receive the terminating access charges.

51. On December 26, 1996, Ameritech filed an agreement purporting (i) to

reflect the parties' negotiations, the Arbitration Decision., and the MPSC Order and (ii) to resolve

the issues left open by that Order. On January 14, 1996, AT&T submitted a separate agreement

to the MPSC. On Jannary 16, 1996, Amc:ritech submitted yet another version of the agreeD,.cm

to the MPSC which "supersedes" its December 26 version. The parties disagree about which

version of the agreement governs their rights and obligations. Each of the agreements is several

hundred pages long.

52. AT&T has been aggrieved by the MPSC's determinations, including the

Order and the Arbitration Decision and brings this action to determine whether the Agreeinenr

meets the requirements of Sections 251 and m of the Act..
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The MPSC's Order aud the Agreemer¢ Fail to Meet tbe
ReqpitemeD!s of'Sections 251 and 252 and FCC Regulations

A. ()-pegtor Services and Dit-edorv Assismnce

53. The MPSC's Order and the Agreement denying AT&T the right to

, '

purchase an "Unbundled Elemem Platform Without Operator Services and Directory Assistance"

as a standard offering violate both the Act and the FCC's implementing regulations in at least

twO respects. First.. the Agreement fails to rcqnire Ameriteeh to combine the unbundled

elements requested by AT&T. Section 251(c)(3) of the Act imposes a duty On Amerite~ to

provide to AT&T as a requesting telecommunications carrier "nondiscriminatory access to

netWork elements on an unbundled basis at any technically feasible point" and requires

Ameritech to "provide such unbundled netWorlc: elements in a manner that allows [AT&T] to

combine such elements in order to provide such telecommunications service." The Act defines

"network element" to mean a "facility or equipment used in the provision of a

telecommunications service" and to include, inter alia. "featmes. functions, and capabilities:that

are provided by means of such facility or equipmem.. "

54. The Agreement comravciJcs the binding (and unstayed) FCC reguIUion

implementing the Act which provides that an incumbent LEC

shall perform the functions necessary to combine unbundled network dements in
any manner . . . provided that such combination is:

(1) teclmicaIly feasible; and
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(2) would not impair the ability of other carriers to obtain access to
unbundled network elements or to interconnect with the incumbent LEe's
netWork.

Id. § S1.31S(c). In promulgating this regulatio~ the FCC stated that the language of § 251(c)(3)

"bars incumbent LEes from "imposing limitations, restrictions, or requirements on requests for.

or the sale or use of, unbundled elements that would impair the ability of requesting carriers to

offer telecommunications services in the manner they intend· and "bars incumbent LECs froin

separating elements that are ordered in combination, unless a requesting carrier specifically asks

that such elements be separated." First Repon and Order " 292, 293.

55. Access to unbundled· netWork elements is technically" feasible "absent

technical or operational concerns that prevent the fulfillment of a request by a·

telecommunications carrier ...." 47 C.F.R. § 51.5. AIneriteeh had the burden to demonStrate

technical infeasibility.

56. Ameriteeh did not meet its burden of demonstrating that the combination

requested by AT&T is technically infeasible. The combination requested by AT&T is teChnically

feasible.
,

57. Second, the Agreement violates the Act and the FCC's rules by failing to

provide AT&T with customized ronting - a feamre of the local.switch. The FCC's regulations

make clear that Ameriteeh is required w provide to AT&T "nondiscriminatory access" to "local

switching capability," which includes "aily technically feasible custom.ized TOuting funCtions
,

provided by the switcb:-" 47 C.F.ll. § 51.319. In promulgating thaI reguIatio~ the FCC stated
. .

that incumbent LECs ax:e required "to the extent technically feasible, to provide customized
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routing, which would include such ronting to a competitor's operator services or directory

assistance platform." First Report and Order 1 536. The customized routing. requested by

AT&T. is technically feasible.

58. The failure of the Agreement and the MPSC to require Ameriteeh to

provide such customized routing except through the BFR process violates § 251(c)(3)'s

requiremenr that conditions be "just. reasonable. and nond.iscr:iminaIory...

59. The FCC likewise concluded that "customized routing, which permits

requesting carriers to designate the particular outgoing truIlks that will cany certain classes of

traffic originating from the competing provider's custOmers, is teclmically feasible in many LEC

switches...

60. The MPSC improperly based its decision in pari on Ameritech·s claimed

inability to price a standard offering because costs would vary from vary from switch to switch.

The FCC regulations make clear that ..A determination of technical feasibility does not inClude

I
I
I

I

consideration of economic. accounting, billing. space. or site concerns .

§ 5L5.

.. 47 C:F.R.

61. The MPSC Order and the Agreement are inconsistent With the Act arid the

FCC's binding regulations in a second significant respect by falling to require AmcritCch to

provide route indexing as an interim nmnber portability option. The Act imposes upon local

exchange carriers "[t]he duty to provide. to the extent technically feast"ble. number portibility

in accordance with the requirements prescribed by the [FCC}." 47 U .S.C. § 251(b)('2).The

- 21 -
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FCC has expressly required. tba~ until a permanent mnnber portability solution is fully deployed,

an incumbent LEC like Ameritt:ch must provide all technically feasible interim number

portability methods sought by new enmmts. In the Matter ofTelepbone Nmnber ponability.: CC

Docket No. 95-116, First Report and Order and Fuither Notice ofProposed Rulemaking ~,. 110,

Ill. 115 (July 2, 1996) ("Number Portability Order"); 47 C.F.R. § 52.27.

·62. Route indexing is technically feasible. Ameritech failed to meet its burden

of demonstrating that route indexing is not technically feasible, and the MPSC made no Such

finding.

63. Throughout the Arbitration., Ameritech unambiguously stated it would offer

common tranSpOrt. The Agreement, if now construed in the manner advocated by AmeritCch

so that "shared" transport does not include common transport, fails to permit AT&T to obtain

common transpon and therefore violates Section 251(c)(3) of the Act and the FCC's regulations.

64. The FCC's binding regulations define "interoffice tranSmission facilities"

as "incumbent LEe transmission facilities dedicated to a partiCular customer or carrier, or shared

by more than one customer or carrier, that provide telecommunications service between wire

cemers owned by incumbent LECs or requesting telccomIIlunications carriers, or betWeen

switches owned by incumbent LECs or requesting telecommunications carriers." 47 C.F.R. §.

51.319(d). These regnlations funher provide that Amerirec~ as an incumbent LEC, must

"provide exclusive use of interoffice tranSDlission facilities dedicated to a particular customer or

carrier. or use of the features. fuDctions and capabilities of interoffice transmission facilities
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shared by more than one CUStomer or carrier [and] provide all technically feasible mmsmission

facilities features, functions and capabilities that the requesting telecoIIllllunications carrier cOUld

use to provide telecommunications services."

65. In adopting these regulations. the FCC specifically referred to "shared

facilities such as common transpon", First Report and Order 1 258. and has ordered that

incumbent LEes provide interoffice transmission facilities on an unbundled basis to requesting.

carriers, id. l' 439-40. The FCC stared: "We conclude that incumbent LECs must provide

interoffice transnlission facilities on an unburuned basis to requesting carriers." Id. 1 439.

66. The FCC's rules also require incumbent LECs to "proVide a requesting

telecommunications carrier access to an unbundled network element along with all of the netWork

element's fealllI'es. functions, and capabilities, in a manner that allows the requesting

telecommunications carrier to provide any telecommunications service that can be offet'Cd by

means of that network element." 47 C.F.R. § 51.307(c). Likewise, the regulations specify that

an incumbent such as Ameriteeh "shall not impose limitations. restrictions, or requirements on

request for, or the use of, unbundled network elements that would impair the abilitY of a

requesting telecommunications carrier to offer a telecommunications service· in the manner the

requesting telecommunications carrier intends... 47 C.F.R. § 51.309(a). The FCC's: rules

funher provide that when purchasing access to a feature, function. or capability of an unbtiDdlcd

network clement, AT&T is entitled to use that. fu:nc.tion for a period oftime lid. § 51.309(c» and

that Ameriteeh mUSt provide nondiscriminatory access so that the qaality ~f. the element and
. .

access to that element is at least equal. in quality to that which Ameritech provides itself.
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